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BEFORE THE

| LLI NO S COMMERCE COMM SSI ON

IN THE MATTER OF:

| LLI NOI S COMMERCE COMM SSI ON
V.
COMVONWEALTH EDI SON COMPANY,

— N N N N N N N N N

No. 08-0532
| nvestigation of rate design
pursuant to Section 9-250 of
the Public Utilities Act.
Chi cago, Illinois

July 22nd, 2009

Met pursuant to notice at

BEFORE:
MR. TERRENCE HI LLI ARD and Ms.
Adm ni strative Law Judges.

10: 00 a. m

LESLI E HAYNES,
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APPEARANCES:

SONNENSCHEI N, NATH & ROSENTHAL
MR. JOHN ROONEY
233 S. Wacker Drive, Suite 7800

Chi cago, Illinois 60602
appearing for Conmmonweal t h Edi son
Conmpany;

MR. EUGENE BERNSTEI N
Exel on Busi ness Services Corporation
10 South Dearborn Street, Suite 4900
Chi cago, Illinois 60603

appearing for Conmmonweal th Edi son;

BALOUGH LAW OFFI CES
MR. RI CHARD C. BALOUGH
One North LaSalle Street, Suite 1910
Chi cago, Illinois 60604
appearing for the CTA;,

CORPORATI ON COUNSEL
MS. SUSAN CONDON
30 North LaSalle Street, Suite 900
Chi cago, Illinois 60602
appearing for the City of Chicago;

LEUDERS ROBERTSON & KONZEN

MR. ERI C ROBERTSON

P. 0. Box 735

1939 Del mar Avenue

Granite City, Illinois 62040
and

MR. CONRAD REDDI CK

1015 Crest Street

Wheaton, Illinois 60186
appearing for I1EC

MR. CARMEN FOSCO
MR. JOHN FEELEY
160 North LaSalle Street, Suite C-800
Chi cago, Illinois 60601
appearing for Staff;
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APPEARANCES ( Cont ' d):
DLA Pl PER LLP
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TOWNSEND

MR. CHRI STOPHER SKEY

203 North LaSalle Street,

Chi cago, Illinois 60601
REACT Coalition;

appearing for

BOEHM, KURTZ & LOWRY

MR. KURT BOEHM
36 East 7th Street

appearing for

HI NSHAW & CULBERTS
MR. EDWARD GOWER

400 South 9th Street,

, Suite 1510
Ci ncinnati, Ohio 45202

Kroger Co.;

Springfield, Illinois 62701

appearing for

MR. ARTHUR PERRY B

Metra;

RUDER

1000 I ndependence Avenue, SW
Washi ngt on, DC 20585
the U. S. DOE;

appearing for

MS. KRI STIN MUNCH

100 West Randol ph,
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appearing for
[11inois;

JENKI NS AT LAW LL
MR. ALLEN JENKI NS
2265 Roswel | Road,
Marietta, Georgia

appearing for

11t h Fl oor
60601

Suite 200

t he Peopl e of

C

Suite 100
30062

the Commerci al

Suite 1900

t he State of

Group;

BRI CKFI ELD, BRUCHETTE, RITTS & STONE, PC

MR. SHAUN MOHLER

1025 Thomas Jefferson Street
8th Floor, West Tower
Washi ngt on, DC 20007.

SULLI VAN REPORTI NG COMPANY, by

Bar bara A. Perkovich,

CSR
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JUDGE HI LLI ARD: On behalf of the Illinois
Commerce Comm ssion, | call Docket 08-532, the
Comm ssi on versus Comonweal t h Edi son,
investigation of rate design.

Can the parties identify themselves for
the record, please.

MR. ROONEY: On behalf of the Commonweal t h Edi son
Conpany, John Rooney, the firm of Sonnenschein,
Nat h and Rosenthal, LLP, 230 South Wacker Drive,
Suite 7800, Chicago, Illinois 60606.

MR. BERNSTEI N: Al so appearing on behalf of Com
Ed, Eugene Bernstein with Exel on Busi ness Services
Cor poration, 10 South Dearborn, Suite 4900,

Chi cago, Illinois 60603.

MR. TOWNSEND: On behalf of the Coalition to
Request Equitable Allocation of Costs Together, the
law firm of DLA Piper, LLP, US, by Christopher J.
Townsend and Chri stopher N. Skey, 203 North
LaSall e, Suite 1900, Chicago, Illinois 60601.

MR. FOSCO: Appearing on behalf of staff of the
I'1'linois Commerce Comm ssion, Carmen Fosco and John

Feel ey, Office of General Counsel, 160 North
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LaSall e Street, Suite C-800, Chicago,

I11inois 60601.
MR. REDDI CK: Appearing for the Illinois
| ndustrial Energy Consuners, |IEC, Eric Robertson

of the firm of Leuders, Robertson and Konzen, 1939
Del mar Avenue, Post Office Box 735, Granite City,
I1linois 62040. And Conrad R. Reddick, 1015 Crest
Street, Wheaton, Illinois 60189.

MS. CONDON: On behalf of the City of Chicago,
Susan Condon, Assistant Corporation Counsel, 30
North LaSalle, Chicago, Illinois.

MS. MUNSCH: On behalf of the People of the State
of Illinois, Kristin Munsch, 100 West Randol ph
Street, 11th Floor, Chicago, Illinois 60601.

MR. BALOUGH: Appearing for the Chicago Transit
Aut hority, Richard C. Bal ough, Bal ough Law Offi ces,
One North LaSalle Street, Suite 1910, Chicago,
I'llinois.

JUDGE HI LLI ARD: Anybody on the tel ephone.

MR. BRUDER: This is Arthur Perry Bruder, for the
U.S. Departnment of Energy, 1000 |Independence Avenue

Sout hwest, Washi ngton, DC 20585.
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MR. JENKINS: This is Alan Jenkins for the
Commerci al Group, 2265 Roswell Road, Marietta,
Georgia 30062.

MR. BOEHM This is Kurt Boehm appearing on
behal f of the Kroger Company with the |aw firm of
Boehm, Kurtz and Lowry, 36 East 7th Street, Suite
1510, Cincinnati, Ohio 45202.

MR. MOHLER: This is Shaun Mohl er appearing on
behal f of New Core Steel Kankakee, Law Firm of
Brickfield, Burchette, Ritts and Stone 1025 Thomas
Jefferson Street, Northwest, 8th Floor, West Tower,
Washi ngton, DC 20007.

MR. GOVMER: This is Ed Gower, | represent Metra.

["'mwith the law firm Hi nshaw and Cul bertson, 400

South 9th Street, Suite 200, Springfield, Illinois
62701.

JUDGE HI LLI ARD: Okay, | guess that's all the
appear ances. | schedul ed the hearing in connection

with REACTS notion to delay the testinoni al
schedule and it seemed to nme that it was -- it
m ght be appropriate to consider bifurcating off

the issues relating to REACTS DR request fromthe
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rest of the hearing, because it seens that the rest
of the parties are marching along to the schedul e
we had already set. So, what do you think about
that, M. Townsend?

MR. TOWNSEND: Thank, Judge. We have had an
opportunity to talk about that concept with a
number of the parties. And at this point, no one
has been able to figure out how it would be
possi ble to separate out just those issues and set
t hose asi de, because they go to the heart of the
i mbedded cost of service study, kind of testing the
validity of the i mbedded cost of service study with
regards to the extra |arge custoners.

The general consensus is that if you're
taking the costs associated from that group and
reducing it, you would have to be increasing the
costs somewhere else. And the whole question of
how t hat woul d occur and what the inmpact of that
woul d be, is sonmething that the parties wanted to
understand better, in light of the positions that
woul d be devel oped in response to the data

requests, rather that in isolation.
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So at this point, although we've talked
to a number of the parties, we have not been able
to figure out how we would, in fact, be able to
split those apart, as a matter of Kkind of
evi dentiary proof. In addition, parties, including
REACT, have concerns about the additional cost of
havi ng separate hearings and having to go through
t he hearing process two separate timnmes.

JUDGE HI LLI ARD: What does the Company have to
say about these issues?

MR. ROONEY: Well, first of all, your Honor, | ast
night, 1 believe you were recipients of Com Ed's
second suppl emental response to REACT 2. 3A. That
response, the Conpany believes, provides REACT, in
conjunction with your ruling, the information that
Com Ed currently has readily available to provide
on the -- both the facilities and the cost rel ated
to those facilities and I won't get into the
details of the DR response.

| spoke to M. Townsend | ast evening,
under st andably he may need sone nore tinme to

consi der what we've provided. The Conmpany
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certainly has no objection to rescheduling hearings
to nmeet whatever needs to be done. And in terms of
the Company's view, the one issue that they would
like to have is the 14 days that was currently
contenmplated to file surrebuttal testinmony related
to any rebuttal testimny once it gets fil ed.

So if, in fact, either M. Townsend or
the ALJ's don't believe more is required of this DR
response, we certainly think that's probably an
i ssue that needs to get resolved and then go
forward with the scheduling. But right now we're
willing to -- we have no objection to moving the
schedule to resolve these other issues before we
move forward.

MR. TOWNSEND: Your Honor, again, | don't know if
you' ve even had a chance to review the response
from Com Ed, but even within that response they
appear to acknow edge that the information that
t hey provided |l ast night was not conplete. And
instead they offer up an alternative approach that
they m ght be able to inplenment in a 6-month period

of tinme.
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Now, that raises a whole set of
addi ti onal questions that we have as to that
approach. But even on the face of the response,
it's not suggesting that it has provided the
informati on that has been requested. So at this
point, we certainly don't view that as being
satisfying our data request or the ruling of the
ALJ's, that the Company respond fully to the data
request .

MR. ROONEY: And | don't want to plow over old
ground, your Honor. Qur concern, when we read the
ruling of |ast week and the ruling indicated a --
that we want -- that you wanted to go forward with
t he hearings on August 10th, we provided as much
information as we had avail able, which is
consi stent with what we thought your ruling
i ndi cat ed.

Yes, we would have to do work beyond
what's readily avail able and we identified that.
If the ALJ's believe that that's something we
should do, it's Com Ed's position we want to neet

what ever the ALJ's want to do to make that ruling
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t ake pl ace. So |I'"'m not here to, kind of |ike Mark
McGuire, |I'm not hear to talk about the past, |I'm
hear to tal k about the future.

JUDGE HI LLI ARD: Interesting anal ogy, M. Rooney.

MR. ROONEY: In any event, | think the bottom
line is is the Conmpany wants to conmply with the
ALJ's ruling and interpretation of that ruling. So
whet her this response neets it, whether the ALJ's
woul d Ii ke the Company to engage in further
exercise that's reflected in the DR response,
certainly we would | ook for any guidance that the
ALJ's may have in that regard.

But in terms of the schedule, | believe,
as M. Townsend indicated, there would be issues
with attenmpting to bifurcate. Maybe the only issue
t hat possibly could be bifurcated would be the
customer care cost issue, since that really isn't a
guestion of taking a cost and moving it from one
customer class to another within the cost study,
but actually elimnating that cost entirely from
the distribution revenue requirement and noving it

over to the conply side. If, in fact, that was
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what was done at the end of the day.
But other than that, | think we concur
with the other party's view on the bifurcation
i ssue.
JUDGE HI LLI ARD: Anybody el se want to talk.

MR. REDDI CK: Conrad Reddick for 11EC. Your

Honor, would it be appropriate to inquire of Com Ed

at this point, after they have had an opportunity
to review REACT's nodification of its request and
your qualifications on the DR, whether their tine

frame for conpliance has changed? I11EC is

concerned that we not have an unduly | engthy del ay

in addressing these issues.

MR. JENKI NS: Your Honor, this is Alan Jenkins
for the Commercial Group. W would echo that.
Keep in mnd, the adm nistrative |aw judges, that
this is an expedited hearing and custonmers in our
group are being harmed by current subsidies that
have been shown and custoners |ike REACT and that
group tend to benefit from extended del ay. So
however this is resolved, we would urge you to

continue this on at |east a nore expedited
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schedul e. Thank you.

MR. TOWNSEND: Your Honor, if | may, in response
to M. Jenkins, obviously that is one of the
guestions that we're trying to test, by getting the
additional information, is the assertion by those
i ke M. Jenkins who has testified here today that
he believes that there is a subsidy out there for
t he REACT menbers.

Obviously the testimny that we have
subm tted by our experts suggests quite the
contrary, that the subsidy may be going the other
way. And so that, again, is why we need to get the
additional data to see if the inmbedded cost of
service study does, in fact, have a basis in
reality or if the assunptions that are in it are
i ncorrect and suggest that it is quite the opposite
of what M. Jenkins has suggested in that REACT is,
in fact, subsidizing other customers and ot her
| arge customers are subsidizing other custoners.

JUDGE HI LLI ARD: Did | understand the colloquy to
suggest that Com Ed has decided it can give a nore

expansi ve response, but not necessarily to the
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detail that REACT wants, but it was going to take
about 6 nmonths; is that right?

MR. ROONEY: Your Honor, we said yesterday we
provided information that provides what we have
currently available. W've proposed that if, in
fact, there is a need to go beyond what is readily
avai |l abl e, we have proposed an alternative that is
reflected on Page 3 of the response we suppl ement ed
| ast night. That, again, it wouldn't be the
expansi ve specific studies that we discussed in our
motion for reconsideration, but it would, instead,
be a more sinplified approach that could be
acconplished in approximtely 6 nmonths at a reduced
cost .

So, in terms of time frame, that's where
we st and. If the ALJ's or obviously -- we've
provi ded everything that we have readily avail abl e,
it will take time to create nore that we currently
don't have. The alternative approach we've
identified would be about 6 nmonths to acconplish at
the expense | identified.

MR. TOWNSEND: Your Honor, this entire process
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where Com Ed is now providing you with the
responses to the data requests and trying to
essentially reargue what it is that they have to
provide in response to the data requests seens
entirely inappropriate.

Com Ed did not approach REACT at any
time prior to serving this data request response,
suggesting that there was an alternative approach
that Com Ed is considering. Com Ed did not inform
t he Commerce Comm ssion that there was an
alternative approach, but instead left your Honor
to believe that the only way in which they could
respond to the data request was a tinme frame that
woul d take up to a year and could cost up to a
mllion dollars. So for themto spring, on the eve
of this status hearing, w thout having any kind of
substantive discussion with us and a suggestion
t hat that should now guide what it is that you are
going to do today, in terms of a ruling, seens
entirely inappropriate.

They have not responded to a data

request that you have directed themto respond to.
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Their timng for being able to respond to that
fully, I think, still remains a question as to how
long it is, in fact, going to take them But this
whol e idea that there is now an alternative
approach that m ght be able to satisfy, within some
time, and that they provided sonme information that
they admt is not fully responsive to the data
request, all that does is suggest that we are at a
position right now where we really don't know what
the timng is going to be in order to be able to
get a full and complete response from Com Ed. And
that until we do get a further response from Com
Ed, we're not going to be able to know whet her or
not we're ready for hearings.

JUDGE HI LLI ARD: Additionally, or | just want to
pin down where we're at with the rest of these
t hi ngs. We issued a ruling on the 17th regarding a
coupl e other outstanding issues. MWhat kind of time
parameters do you have responding to those
M . Rooney?

MR. ROONEY: Consistent with your ruling, your

Honor, and as | informed M. Townsend | ast evening,
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it is Com Ed's goal to respond to those DR s by the
end of this week.

JUDGE HI LLI ARD: What we think would be a
reasonabl e course of action here, would be to give
REACT and any other interested parties a chance to
review the data requests and to make known any
obj ections you have with Com Ed's response and Com
Ed can reply to whatever problems REACT or whoever
has with your response. Taking into account
M. Townsend's suggestion, | think the parties can
also use this period, if they choose to, to, within
the time limts provided by the Conm ssion rules,
to make any interlocutory appeals. After we have
what ever writings the parties choose to make on
these matter, we'll take this to the Comm ssi on,
because it seenms it's going to require a potenti al
modi ficati on of the schedul e.

So why don't we see if we can agree upon
a schedule for this potential -- for what is going
to happen now. So how much time do you think
you're going to need to review your data request

and respond to it?
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MR. TOWNSEND: At this point we still have data
request responses that Com Ed is due to provide to
us by the end of the week. So at this point, |
don't know how long it's going to take to review
responses | haven't seen. But certainly | would
imagine if we had 2 weeks after that to be able to
review them discuss themwith our clients, | would
i magi ne that that would be sufficient time for us.

JUDGE HI LLI ARD: So you want until August 7th; is
that right? About right?

MR. TOWNSEND: That will be fine.

JUDGE HI LLI ARD: And how much time does Com Ed
need to respond?

MR. ROONEY: A week will be fine, your Honor.

JUDGE HI LLI ARD: That will be August 14th.

MR. TOWNSEND: Just so | understand, your Honor,
| think that at this point the only question wll
be, on August 7th, whether or not Com Ed has
responded to the data requests in a manner that is
satisfactory to REACT.

Because, again, they've admtted that,

you know, in order for themto fully respond to the
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data request, that it's going to take them around

6 months. And so -- and they've been ordered to do
t hat . So |'mnot sure what it is that Com Ed woul d
further respond to. On the 7th, we'll advise the

Comm ssi on whet her or not --

JUDGE HI LLI ARD: Well, if you were to say, for
instance, that what they are proposing is totally
unsatisfactory, and they say well, no, it's not.
Well, then we can make a ruling on that and take a
recommendation to the Comm ssion, sonething along
t hose | i nes.

MR. TOWNSEND: Okay.

JUDGE HI LLI ARD: And then you've got, what is it,
21 days to do an interlocutory appeal ?

MR. TOWNSEND: | think the timng actually
coincides essentially with that.

JUDGE HI LLI ARD: You can make a deci sion on what
you're doing with regard to interlocutory appeals
in the same period of tine.

MR. ROONEY: | guess where we're at, your Honor,
is we're going to be | ooking for guidance from you.

| would disagree with M. Townsend on one point,
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you know. We think that the question is whether or
not our responses meet your ruling, as opposed to
what REACT desires. And for us it boils down to a
guestion of, is what the ALJ's wanted was us to
produce everything that we could reasonably produce
now or to engage in these studies to produce things
we didn't have. And just that clarification, for
us, would be hel pful. And once we get that
clarification, that would guide us on if we wanted
to file a petition for interlocutory review or not.
And so | guess what | would ask for is
t hat once we got -- assum ng what REACT files on
the 7th, and assum ng what Com Ed files on the
14th, once we got an ALJ ruling on the entire
issue, then we would -- we would be in a position
to not wait 21 days or anything like that to
determ ne what we're going to do on interlocutory.
My concern is is that your ruling with
regard to the notion for reconsideration canme out a
week ago Monday. And given the time frame and the
time that REACT has requested to review our DR

responses, the 21 days is going to |apse. And we
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woul d just rather be in a position to get clarity
fromthe ALJ's as to whether or not this
appropriate or not. And if not, then we'll be in a
position to nove from there.

MR. TOWNSEND: Your Honor, Com Ed has been
directed to respond to REACT's data requests. I
don't know how many bites of the apple they think
t hat they should be able to get here, but they now
have come out with another approach that they think
t hat they should be able to put before you in order
to be able to respond to the data requests. They
have an obligation now to respond to the data
request .

According to their own response, what
t hey gave to us, last night, after the cl ose of
busi ness, is not responsive to -- is not fully
responsive to the data question.

MR. ROONEY: It doesn't say that, your Honor.

MR. TOWNSEND: You've devel oped an alternative
approach to estimate the cost information for the
14 REACT menbers.

MR. ROONEY: Notwithstanding the |ack of
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avai |l abl e data, which | guess goes to the core of
it. And all we're seeking is clarification from
the ALJ's.

MR. TOWNSEND: The ALJ's were fully informed that
Com Ed believed that it was going to take them time
in order to be able to develop the information that
was requested by the data requests, Com Ed argued
t hat repeatedly and they sought to argue it even
after the close of the hearings. And the ALJ's
have been very clear in saying we understand that
it's going to take time for Com Ed to be able to
devel op that data, but you have an obligation to
respond to that data request.

And now they're saying, well, maybe we
don't have that obligation. And that's exactly the
same thing that they said in their notion for
reconsi deration and you were very clear in saying
you do have that obligation. As a matter of fact,
you have had multiple opportunities, prior to
filing your notion for reconsideration to present
t hose arguments and you didn't present the sane

| evel of detail and now they come out with yet
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anot her detail and they say, well, now we can try
somet hing el se. And they want you to reconsider
again your ruling on the nmotion to conpel. You' ve
made a ruling --

JUDGE HI LLI ARD: | wunderstand your point. All
right, Judge Haynes has made, | think, a fine
suggestion. There is a Conmm ssion nmeeting on the
19th, we're going to -- our plan, right now, is to
take the information, the witings, the objections
of both parties and present themto the Comm ssion
with our analysis of the situation and ask the
Comm ssion to make a ruling on this whole ball of
wax, so that we can have direction and not have to
short step this every couple weeks for another
briefing schedule or whatever.

So | think we would |ike to hear REACT's
and anybody else's objections by the 7th, to the
| atest response to data requests and Com Ed's reply
on the 14th. And we will put this on the agenda
for the August 19th -- maybe we'll put it on for
the 25th, which is the followi ng meeting and we'l

| eave it up to the Conm ssion to give us sone
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dir

for

r ef

ection. Okay.

MR. TOWNSEND: Okay.

MR. ROONEY: Great.

MR. TOWNSEND: And so the timng for petitions
interlocutory review remains the same as what's

| ected in the Comm ssion's rul es?

JUDGE HAYNES: |If a party wants to appeal our

July 17th ruling, yes.

JUDGE HI LLI ARD: Or any other ruling.

MR. FQOSCO: Your Honor, does that mean that the

hearings are now postponed until after that

dir

ection fromthe Conmm ssion?

JUDGE HI LLI ARD: | think that's got to be the

case. Anything further?

MR. JENKI NS: And your Honor, just to clarify,

t he schedul e on August 14th, those are coments to

any objections of REACT or are those coments for

t he Comm ssi on about the overall issue with respect

to

to

this customer specific data collection?
JUDGE HI LLI ARD: Well, | think I'"lIl |eave that up

you, M. Jenkins. You can make whatever

response you think is appropriate.
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MR. TOWNSEND: | mean, perhaps, your Honor, what
we -- what it sounds |like that modification would
be is that parties file positions on the 7th, with
regards to where we're at with the current status
and then we get a chance to file responses to those
positions on the 14th?

JUDGE HAYNES: Well, | think for you we're
| ooking for, perhaps, your take on whether or not
Com Ed has conmpletely responded to your data
requests.

MR. TOWNSEND: | can provide you with that answer
today. This response is not conpletely responsive.
JUDGE HAYNES: And why, but in writing, please.

MR. TOWNSEND: But even within the response, they
say that if we want to get the underlying
information it's going to take 6 months underneath
this alternative approach. And so from our
perspective, | think, the only question is, we
still want the underlying information, the only
guestion is would the alternative approach seem
reasonable to us. And, again, we've only got one

par agraph here that gives us guidance as to whet her
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or not the alternative approach would be
accept abl e.

JUDGE HI LLI ARD: If you can do that today, why do
you need 2 weeks? \What are you doing with the
2 weeks?

MR. TOWNSEND: I'mtrying to understand a little
bit nore as to what it is that is being proposed by
Com Ed within this and also trying to digest what
it is that we actually are getting in this
additional informng. Wiich, |I think, is also
going to informus on a petition for interlocutory
review on the prior ruling.

Further, we don't have some of the
responses yet from Com Ed and so those responses
that we'll get at the end of this week could al so
i nform what ever position that we're going to take
in a couple of weeks.

JUDGE HI LLI ARD: Then | think the briefing
schedul e should be August 7th, parties can conmment
upon the data -- responses to data requests. And
on August 14th, people can comment on the schedul e

modi fication issue or on the objections to the data
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requests. Okay?
MR. ROONEY: Okay.
JUDGE HI LLI ARD: Then we'll be adjourned until --
| guess we'll need some kind of a date. W'l
schedul e another status for how about
Sept ember 1st?
MR. TOWNSEND: Okay.
MR. ROONEY: Great.
JUDGE HI LLI ARD: 10: 00 a. m
MR. FOSCO: s it possible to have it on the
2nd, only because staff is finishing hearings in
t he Peopl es case, staff is.
JUDGE HI LLI ARD: All right, Septenber 2nd at
10: 00 a.m then.
(Wher eupon the above-entitled
matter was continued to Septenber

2nd, 2009 at 10:00 a.m)
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